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1996
2023-2024
Sulamérica v. Enesa
2 Enka v. Chubb 32 Kabab-Jiv. Kout *#
2021
54%
5
74
_ Sulamérica v. Enesa Enka v.
Chubb BNA v. BNB®
China Railway v. Chung Kin”
2025
1. “ 1996 2025 “(English) Arbitration Act”
2010 “Arbitration (Scotland) Act”

2.[2012] EWCA Civ 638.
3.[2020] UKSC 38.
4.[2021] UKSC 48.

5.See School of International Arbitration of Queen Mary University of London, 2021 International Arbitration
Survey: Adapting arbitration to a changing world (2021).

6.[2019] SGCA 84.
7.[2023] HKCFI 132.
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9%

4 a-national approach
the parties’
common intent international public policy
6% _ 8

Enka v. Chubb

Sulamérica v.

26 Enesa 9 Enkav.Chubb 10 Kabab-Jiv. Kout
11
O
U
D (13 ”
D 13 7
” O
O
“ ” O O

8.See Winnie Jo-Mei Ma, Harmonising Judicial Approaches to Determining the Law of the Arbitration Agreement, 2023(1)
ICC Dispute Resolution Bulletin 26 (2023); M. Scherer & O. Jensen, Towards a Harmonized Theory of the Law
Governing the Arbitration Agreement, 10(4) Indian Journal of Arbitration Law 1 (2021); Ibrahim Amir, The Proper
Law of the Arbitration Agreement: A Comparative Law Perspective: A Report from the CIArb London’s Branch Keynote Speech
2021, Kluwer Arbitration Blog (2021).

9.[2012] EWCA Civ 638.

10.[2020] UKSC 38.

11.[2021] UKSC 48.
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Enka
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Enka 2019
Chubb Enka Enka
Enka Chubb

“the Dispute shall be finally
settled under the Rules of Arbitration of the International Chamber of
Commerce " “the

place of arbitration shall be London, England

13
77
“Applicable Law / "

4

1 113 7

“Applicable Law / 7

500
16

12.[2020] UKSC 38, para. 170; [2021] UKSC 48, para. 28.
13.[2020] UKSC 38, paras. 7-12.

14.[2020] UKSC 38, paras. 148-151.

15.[2020] UKSC 38, paras 148-155.

16.[2020] UKSC 38, paras. 148 & 160.
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Enka v. Chubb “ —
78

Sulamérica v. Enesa Enkav. Chubb Kabab-Jiv.

Kout

17.[2020] UKSC 38, paras. 159-161.
18.[2020] UKSC 38, paras. 227-230.
19.[2020] UKSC 38, para 156.
20.[2020] UKSC 38, paras. 256-258.
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6A

“6A Law applicable to arbitration agreement

(1)The law applicable to an arbitration agreement is—

(a)the law that the parties expressly agree applies to the arbitra-
tion agreement, or

(b)where no such agreement is made, the law of the seat of the
arbitration in question.

(2)For the purposes of subsection (1), agreement between the
parties that a particular law applies to an agreement of which the
arbitration agreement forms a part does not constitute express agree-
ment that that law also applies to the arbitration agreement.

(3)Subsection (1) does not apply to an arbitration agreement
derived from a standing offer to submit disputes to arbitration where
the offer is contained in—

(a)a treaty, or

(b)legislation of a country or territory outside the United King-

dom.

79



(4)In this section—
"legislation” includes any provision of a legislative character;
“treaty” includes any international agreement (and any protocol

or annex to a treaty or international agreement).”

6A
(1) —
(a)
(b)
2 O

3 @

80

113 7

113 ”

“2 Scope of application of provisions ...

(2)The following sections apply even if the seat of the arbitration
is outside England and Wales or Northern Ireland or no seat has been
designated or determined—

(a)Section 6A (law applicable to arbitration agreement), ...”

2 (2

(2)

(a) 6A
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V.i(a) «

the said agreement is not
valid under the law to which the parties have subjected it or, failing

any indication thereon, under the law of the country where the award

wasmade " 2% Enka v. Chubb Kabab-Ji
v. Kout “ indication ”
21
28
29
2023-2024
2024 9 UniCredit Bank
V. RusChemAlliance 30 Enka v. Chubb

Kabab-Ji v. Kout

25.Law Commission, Review of the Arbitration Act 199é: Final report and Bill, paras. 12.34-12.38 (2023).
26.New York Convention, Art. V.1(a)

1986 12 2
27.[2020] UKSC 38, para. 129; [2021] UKSC 48, paras. 33-34.
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57AC Practice Direction 57AC
Business and Property Courts
to set out in writing the evidence in
chief that a witness of fact would give if they were allowed to
give oral evidence at trial without having provided the state-
ment " “
only matters of fact of which the witness has personal knowl-

edge ”

57AC

1996

1.Geoffrey Charles Vos, 20 Years of the Civil Procedure Rules, Law Society Civil Litigation Autumn Conference, 9th
October 2019.
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1.Article 8.2, IBA Rules on the Taking of Evidence in International Arbitration.
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